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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-v- 

JAMES GRANT, 


75 HI. 92 2 

INDICTMENT 
S 75 Cr. 


Defendant. 


COUNTS ONE T 

The Grand Jury charg 
On or about the 22nd day of January, 19*75" in 
the Southern District of New York, JAMES GRANT, the defendant, 
unlawfully, intentionally and knowingly did possess with intent 
to distribute Schedule II narcotic drug controlled substances, 
to wit, cocaine, as hereinafter set forth in Counts One through 
Five of this Indictment: 


ROUGH FIVE 


FILED C/\ 


SEP 17 197 


OF N- 


• V 


Count 

1 

2 

3 

4 

5 


Schedule II Narcotic Drug 
Controlled Substance _ 

5.38 grams of cr -.aine 

3.03 grams of cocaine 

226.26 grams of cocaine 

178.45 grams of cocaine 

27.57 grains of cocaine 


(Title 21, United States Code, 
841(a)(1) and 841(b)(1)(A).) 


Sections 812, 


COUNTS SIX THROUGH TEN 
The Grand Jury further charges: 

On or about the 22nd day of January, 1975, in 
the Southern District of New York, JAMES GRANT, the defendant, 
unlawfully, wilfully and knowingly, did use the firearms 
hereinafter set forth in Counts Six through Ten to commit 
felonies for which he may be prosecuted in a Court of the 


X 











PV,Jr.:ka 
75-0310 


United States, to wit, the felonies set forth in Counts One 
through Five of this Indictment: 

£ oua E Firearm 

6 Dan Wesson .357 magnum revolver. 

7 Winchester model 94, 30-30 cal. rifle. 

8 Remington .45 cal. semi-automatic pistol 

^ Plainfield .30 cal. semi-automatic rifle 

^ Sturm Ruger .357 magnum revolver. 

(Title 18, United States Code, Section 924(c)(1).) 




• {^CtViJlvn 

J AUL J. .cUrrai:-— 
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in ti.is cq::c, and from t.iios-: fact:? drcido. wlittlifif th« 
d 5 fondant has violated the law. 

This is a crininal prosecution in which the 
qovrnnont is one partv and the d_Cendant is the other. 
The fact that the government is a tar tv entitles it to 
no creator and to no lesser consideration than are' 
other party. It is entitled to the. sane consideration 
as given to the defendant; no ncre and no less. 

This case must be decided within the scone 
of the charges against the defendant as contained in 
the indictment., but before discovering the. law applicable 
to the charges of t.lie irulictrujnt let us consider some 
general principles which apply in every crininal case. 

An indictment itself to not evidence, it 
merely describes the charges made against the defendant 
and nay not be considered by you as evidence of the 
guilt of a defendant; Nor can the fact that a grand jurv 
lias found this indictment in any way detract from the 
presumption of innocence with which the. law surrounds 
a defendant, unless and until his quilt is proved 
beyond a reasonable doubt. 

Dacii of tne 10 counts which you will 
consider allege., the cornnission of a separate and distinct 
offense. It will be necessary for vou to reach a 
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v relict, of guiltv or not guilty as to each count of 
r.;c. indictment. lou must consider and weigh the evi¬ 
dence separately as to each count. The fact that you 
nay find the defendant quilty or not guilty of one of 
,liC off aj uses charged should not control or influence 
your verdict with respect to anv other offense of 
which the defendant is charged. 

ihe defendant has denied the chorees in the 
indictment. By his plea of not guilty, the defendant 
has put into issue every material fact alleged in the 
accusations brought against him. Accordinglv, the 
government, having made the charge, has the burden of 
proving beyond a reasonable doubt each material element 
of each count of the indictment. This burden of proof 
ntver shifts. It remains with the government through¬ 
out the entire trial and during your deliberations as 


jurors. 


A defendant does not have to prove his 


innocence. lie is presumed to Le innocent, and this 
presumption is overcome only when you reach a conclusion 
r " -Tn the evidence that his guilt has been established 
beyond a reasonable doubt. 

I.ow, what is meant by reasonable doubt? 

There is nothing mysterious about the 
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tern, 


It. means as the words thei.ise.lvas indicate. 


a doubt based upon reason and corxion sense which arises 
after consideration of all the evidence. Reasonable 
doubt is a doubt which would cause reasonable persons 
to hesitate to act in matters of importance to them¬ 
selves. It is not a vague, speculative, imaginary 
something, and a person nay not be convicted on mere 
suspicion or conjecture. 

On the other hand, a reasonable doubt dees 
not exist merely because a juror does not wish to 
perform an unpleasant duty. 

A reasonable doubt nay arise not only fren 
the evidence produced, but also from a lacl: of evidence. 
A defendant nay also rely on evidence brought out on 
cross examination of any of the witnesses who have 
testified on behalf of the. government. lie nay attempt 
to raise a reasonable doubt in your mind as to the 
existence of one or more of the material elements of 
ths crime without affirmatively presenting his version 
of all or any of the facts. This is so because the 
law does not impose upon a defendant a duty to produce 
any evidence. 

The law does not compel a defendant to take 
the witness stand, and no presumption of quilt may 
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be raised and no inference of fair- kind nav be. drawn from 
the. failure of a defendant to testify. 

Nov, it is not necassarv for the qovernnent 
to prove the quilt of a defendant beyond any possible 
doubt. Proof is usually not a natter of mathematical 
or absolute certainty. In tho nature of things, it 
cannot be. but to sustain a conviction, there nust 
be such proof as satisfies your reason as intelligent 
people beyond any reasonable doui t mat the defendant 
is quilty as charged. 

If you do not have a reasonable doubt of 
the defendant's guilt as to the Material elements of 
a charge, then you should return a verdict of guiltv 
on that count. If, on the other hand, you do have 

a reasonable doubt as to the defendant's guilt as to 
any of the material elements of the crime charged, 
then vou nust return a verdict of not guilty as to 
that count. 

If the evidence is susceptible, to two 
interpretations, each of which appears to you to be 
reasonable and one of which points to t:;e guilt of the 
defendant and the other to his innocence, it is vour 
duty under the lav to adopt that interpretation or 
conclusion which will admit of the defendant's innocence 
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1 

and rr jsct. that which points t.o his quilt. 


3 

i-Iov;, this trial i:as been a short one and 


4 

you have heard tnu assumptions of counsel in which 


5 

thev pointed out the various portions of the nroof on 


6 

which th.-v ::av you snould rely to render a verdict in 


7 

favor of their client. T s■; f. no reason to further 


8 

detail the contentions of the parties or tine specific proof to 


9 

substantiate, those contentions. 


10 

Each of counts 1 through 5 of the indictment. 


11 

charges a separata and distinct violation of Section 


12 

341(a)(1) of Title 21 of tn- United States Coda. 


13 

Tiiat section makes it a crime for an-' parson knowingly 


14 

and wilfully to possess cocaine with intent to distribute 


15 

it. 


16 

Count 1 charges that on or about January 


17 

22, 1975 the defendant Janes Grant unlawfully, knowingl” 


18 

and wilfully possessed, with intent to distribute, approxi¬ 


19 

mately 5.38 grans of cocaine. This is the cocaine 


20 

which an agent testified he found in Grant's pocket. 


21 

Count 2 makes the sane charge as to 3„3 


22 

grans of cocaine. This is the cocaine which an agent 


23 

testified he found in a desk drawer in the front part 


24 

of Room I. 


25 

J 

» 

Count 3 makes the sane charge as to the 


_ 1 
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226.26 grans of cocaine. Thin is the cocaine which 
an agent testified he found in a d^sk' drawer in Roon 
II. 

Count -1 makes the sane charcre as to 1751.4 5 
grams of cocaine. This is the cocaine which an 
aqcnt testified he found in an open cabinet in the 
front portion of the back room. 

Count 5 makes the same charge as to 27.57 
grans of cocaine which an agent testified he found in 
an open jug in Room IV. 

during the trial I preliminarily indicated 
that exhibits 8 through 11 would not be admissible. 

I finally admitted them into evidence at the conclusion 
of fir. Fernandez' testimony. 

In order for you to return a verdict of guilty 
against the defendant on any of these five counts, you 
must be convinced that as to the count in question 
each of the following three elements has been proved 
beyond a reasonable doubt. 

First, that the substance contained in the 
government's exhibit relating to the count is, in fact, 
cocaine. 

Second, that on or about Januarv 22, 

1975, the defendant wilfully and knowingly had in his 
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2 

possession the cocaine named in the count. 


3 

Third, that the defendant intended to 


v 4 

distribute the cocaine in his possession to someone 


5 

1 

else. 


6 

As to the first element to be proved bevcnd 


7 

^ reasonable doubt, the defendant and the government 


8 

have agreed that if a chemist were called, he would 


9 

testify that the substance seized in each of the five 


10 

counts is cocaine. 

\ \ 

11 

The second element to be proved beyond a 


12 

reasonable doubt is that on or about January 22, 1975, 


13 

the defendant knowingly and wilfully had in his 


14 

possession the cocaine specified in _he particular 


15 

count. 


16 

You may find that the defendant acted know¬ 


17 

ingly and wilfully if he acted voluntarily and 


18 

purposely and with specific intent to do something 


19 

which the law forbids, that is to say, that he must have 


20 

acted with evil motive or bad purpose to disobey or 


21 

disregard the law and not because of negligence, mistake, ir 


22 

inadvertence or other innocent reaspn. 


23 

i 

It is obviously impossible to ascertain or prove 


24 

1 

directly what a person knew or intended. You cannot 


25 | 

look into a person's mind and see what his intentions 


' 1 
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Were or what he knew, But a careful and intelligent 
consideration of the facts and circumstances shown 
by the evidence in any given case as to a person’s 
actions and statements enables us to infer with a reason¬ 
able degree of certainty and accuracy what his intentions 
were in doing or not doing certain things and the state 
of his knowledge. 

The word "possession" as used here means net 
only physical possession in the sense of holding an 
object in one's hand or having it on one's person, 
ihe defendant may also be found to have possession of 
cocaine if you are convinced beyond a reasonable doubt 
that he had power to control its movements or distribu¬ 
tion. This is what the law terms constructive pos¬ 

session. 

You may find that the defendant has con¬ 
structive possession of cocaine if he is sufficiently 
associated with the persons or things having physical 
custody of it so that it is able without difficulty to 
be produced for a customer. 

However, mere presence in an area where 
narcotics are discovered is not sufficient in itself 
f° r finding possession. The key to possession is 
dominion and control over the cocaine. 
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2 

The third element which must be proved 

3 

beyond a reasonable doubt is that the defendant knowingly” 

4 

1 

and wilfully intended to distribute the cocaine 

5 

in his possession to someone else. 

6 

How let us turn to the offenses charged 

7 

in counts 6 through 10. 

8 

Each of these counts charges a violation 

9 

of Section 924(c)(1) of Title 18 cf the United States 

10 

Code, which makes it a crime to use a firearm in the 

11 

commission of another crime which is a felonv. j 

12 

\ou will consider whether the defendant is 

13 

guilty of any or all of these counts only if you 

14 

have found him guilty of possessing cocaine with in¬ 

15 

tent to distribute it under one or more of counts 1 

16 

through 5. 

17 

If you have acquitted the defendant of all 

18 

counts 1 through 5, then you must acquit him of the 

19 

charges contained in counts 6 through 10. 

20 

Count 6 charges the use of a Dan Wesson .357 

21 

Magnum revolver. An agent testified that he found 

22 

this revolver in a credenza in the rear portion of 

23 

Room I. 

24 

Count 7 charges the use of a Winchester Model 

25 

94, .30/.30 caliber rifle. An agent testified that 
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2 

lu'. found this rifle under cushions of a couch in the 




3 

rear portion of Room I. 


C 


4 

Count 8 charges the usa of a Remington .-5 5 


9 


5 

caliber semiautomatic pistol. An agent testified 




6 

that he found this pistol in the drawer of a desk in 




7 

the rear portion of Roon I. 




8 

Count 9 charges use cf a Plainfield .30 caliber 




9 

semiautomatic rifle. An agent testified that he 




10 

found that rifle in the back of a couch in Room I. 




11 

Count 10 charges use of a Strum Rucer .357 




12 

Ilagnum revolver. An agent testified that he found 




13 

this revolver in a desk drawer in Room II. 




14 

As to each of these counts, the government 




15 

must prove two elements beyond a reasonable doubt. 




16 

The first element is that the firearm 




17 

specified in the count must have been used by the de- 


• 


18 

f' dant in some manner to enable him to commit the 




19 

crime of possessing cocaine with intent to distribute 


* 


20 

it. 




21 

The second element is that he have done so 




22 

knowingly and wilfully. 


• 


23 

Now,as to the first element, the defendant must 




24 

have used the firearm alleged in the count. When I 




25 

say "used,” I do not imply that the firearm had to be 


; 
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fired or even necessarily carried but only that thu 
defendant had the firearm to further the conmission 
of the crime of possessing cocaine with intent to 
disrri.!*;r - j.t. In this connection, you may infer, 

if you wish, that the firearms were used to aid the 
defendant in his possession of the cocaine with in¬ 
tent to distribute. 

As I have said, you nay craw’ this inference 
to satisfy this element of the crime. However, if 
you decide not to draw the inference, then you should 
acquit the defendant on these counts. 

I have already defined for you what is meant 
by knowingly and wilfully and that definition applies 
equally as well to these counts. 

Coming back to counts 1 through 5, if you 
acquit the defendant on any or all of these counts, 
this does not complete your task as to those counts. 

though the defendant has been charged in the indict¬ 
ment in such counts with possession with intent to 
distribute cocaine and jou have acquitted him of such 
charge, you nay still find the defendant guilty of any 
counts of which you have acquitted him if you find that 
he merely had knowing possession of the cocaine 
without intent to distribute it. 
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“ 

This is a doctrine which the lav; calls 



3 

lesser included offense mu,,,. _ . , 

-nas, as to any such count, 


V 

4 

if you find beyond a reasonable doubt that the sub- 



5 

| stance specified in the count is cocaine and that the 

1 

1 

I 

0 

G 

defendant knowingly possessed it .net having a valid medical 

i 

• 

7 

prescription, and that he possessed it without intent 


8 

to distribute, then you would find the defendant guilty 

I 

i 

i 


9 

of simple possession under that count. 

! 


10 

When you return your verdict and if vou 

i 


11 

state that the defendant has beer, found guilty of 

i 

1 


12 

any of the counts 1 through 5, you will be asked whether 



13 

he is guilty of possession with intent to distribute 



14 

or mere possession. 



15 

Finally, as I have already told you, you 



16 

may find the defendant guilty of any of the counts 


* 

17 

numbered 6 through 10 only if his guilt has been found 



18 

under one of the counts 1 through 5 based on a finding 


• 

19 

that he possessed the cocaine with intent to distribute 


0 

20 

it. 



21 

Now, in determining the guilt or innocence 



22 

of a defendant you must decide that question solely 



23 

from the evidence you heard from the witness stand ' 



24 | 

j 

and the exhibits that have been placed before vou. 


1 

25 i 

-he summations of counsel which you have 


1 
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2 

heard are not to be considered as evidence but only 



3 

as arguments to you as to what counsel feel vou 



4 

should find from the evidence. In determining the 


• 

5 

issues in this case it is your recollection of the 



6 

testimony that is to control and net that of counsel 

t 

1 

i 


7 

or the court. 

i 


8 

If during the course of the trial I 

1 


9 

sustained an objection by one counsel a question ashed 

i 


10 

by the examining counsel, you are to disregard the 

i 


11 

question and any alleged facts contained in the 



12 

question and you nay not speculate as to what the 



13 

answer would have been. 



14 

There are, generally speaking, two tvpes 


' 

15 

of evidence from which a jury nay properly find the 



16 

truth as to the facts of the case. One is direct 



17 

evidence, such as the testimony of an eyewitness. 



18 

The other is indirect or circumstantial evidence. 



19 

which is the proof of a chain of circumstances pointing 


• 

20 

to the existence or nonexistence of certain facts. 



21 

Circumstantial evidence is the proof of facts 



22 

from which you may reasonably infer a material element 



23 

of a crime. 



24 

Let us take one simple example to illustrate 


; 

25 

what is meant by circumstantial evidence. w fc will 


! 
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asr.une that whun you entered the courthouse this morn¬ 
ing the sun was shining brightly outside, it was a 
clear day. There was no rain. 

| 

how assume in this courtroom the blinds are 

drawn as they art, the drapes are drawn and ”ou cannot 

' 

loo); outside. Assume as you are sitting here in this 

I 

jury bo:;, and despite the fact that it was dry when you 
entered the building, someone walks in with an umbrella 
dripping watei, followed in a snert tine ov a person 
wearing a raincoat whir i is wet. 

If you are asked whether it is raining now, 
you cannot say that you know it directly or of your 
own observation, but certainly upon the combination of 
facts which I have stated to you, even though when you 
entered the building it was „ot raining outside, it would 
be reasonable and logical for you to conclude that 
it is raining now. 

That is about all there is to circumstantial 
evidence. You may draw such inferences as reason 
and common sense lead you to draw from facts which you 
find have been proven. Great care must be exercised when 
drawing inferences from circumstances proved in criminal 
cases and mere suspicions will not warrant a convic¬ 
tion. 
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However, no greater degree of certainty is 
required of circur.istantial evidence than is required 
of direct Evidence. It is not on anv different or 
lower plant than dij ect evidence. The law simply 
requires that in either case vou must L>e convinced 
beyond a reasonable doubt of the cuilt of a defendant. 

In your search for t.;a truth you must use 
plain, everyday common sense. Yet must not be governed 
by sympathy, bias or prejudice. 

You have seen the witnesses on the stand 
and observed their manner of testifying. Hov did the 
witnesses impress you? Did they appear to be testify¬ 
ing fairls, candidly and frankly? 

In determining what degree of credit vou 
should give a witness' testimony you may consider his 
conduct, his manner of testifying and his interest in 
ths outcome of the trial. You should also consider 

his relationship to the government, his bias or im¬ 
partiality and any motive he may have to testify falsely. 

It does not necessarily follow, of course, 
that because a person is interested in the result he 
is incapable of telling a truthful version of an 


occurre ncs. 


If you believe t it a witness wilfully 
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9 

testil ied falsely as to any natKi ial fact, \ r ou nay 



3 

disregard his testimony altogether or you na-' accept 



4 

that part of his testimony which you believe worthy of 



5 

crizddnnz. What you accept or reject as credible evi- 

| 



6 

dence is for you to determine, but you nay net go outside 


l 

7 

of the evidence to speculate as tc the facts. 



8 

The quality of the. teetmor.v of the oartice— 



9 

lar witness, regardless of who calls then, rather than 



19 

the quantity of witnesses is the test to be us?'- 



11 

in arriving at your decision. 



12 

You snould consider a witness’ entire tes- 



13 

tinony, his direct examination, his cross examination 



14 

and his redirect examination. You should consider 


, 

15 

the strength or weakness of his recollection in the light 



16 

of all the testimony and attendant circumstances in 



17 

tine case. 



18 . 

Inconsistencies or discrepancies in the 


« 

19 

testimony of a witness or between the testimony of 


• 

20 

different witnesses may or nay not cause you to discredit 



21 

the testimony. Two or more persons witnessing an 



22 

incident or transaction may see or hear it differently. 



23 

Innocent misrecollection, like failure of recollection. 



24 

is not an unusual experience. 



25 i 

| 

i 

! 

In weighing the effect of a discrepancy. 



! 
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consider whither it pertains to a ratter of importance 
or to an unimportant detail and whether the discrcpancv 
results from innocent error or wilful falsehood. 

You nay call for any exhibits which you 
desire to see in conjunction with your deliberations. 

You may call for a reading of ar.v portion of the offi¬ 
cial transcript of the evidence or any portion cf this 
charge. 

You are instructed t^zt the Question of 
possible punishment of a defendant in the event of 
conviction is no concern of the jury and should not in 
any sense enter into or influence your deliberations. 

The duty of imposing sentence in the event 
of a conviction rests exclusively upon the court. 

The function of the jury is to weigh the evidence in 
the case and determine the guilt or innocense of a de¬ 
fendant solely upon the basis of such evidence. 

I have sought to avoid any co.aments which 
might suggest that I have personal views on the evidence 
or that I have any opinion as to the guilt or innocence of 
the defendant and you are not to assume that I have any 
such views or opinion. 

This charge is given to you solely to 
instruct you as to the law applicable to this case. 


i 
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The actions of the judge during the trial in granting 
or denying notions or ruling on objections by counsel 
or in statenents to counsel or ir. attempting to clearlv 
set forth the law in these instructions are net to 
Le taken by you as any indication cf anv determination 
of the issues of fact. These natters, the actions 
of the court, relate to procedure and law. You, the 
members of the jury, determine the facts. 

There are 12 members of this jury and all 
or you must agree upon any verdict vou teach as to anv 
count in the indictment. 

This case is obviously an important one to 
the defendant; it is equally important to the govern¬ 
ment. I am submitting it to you in complete con¬ 
fidence that you will comply with your oath as jurors 
and decide, the case fairly and impartially and without 
fear or favor. 

if there are any exceptions to the charge, 

I will taka them in the robing room. 

Mr. ilogulescu? 

J1R. nOGULUSCK: Yes, your Honor. 

(In the robing room; counsel present.) 

HR. flGGULESCU: I would except to the 

P ort ^ on °f the charge where the court dealt with con- 
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ctructive possession and indicated something about 
being able to call for contraband at will. 

Given the facts of this instant situation, 
the fact that fir. Grant may or nay not have had 
access to the drugs, I don't third; is sufficient to find 
that he actually possessed the crurs and I vou ] ask 
for a charge along those lines, ta: you nay find that 
fir. Grant had access but — 


control. 


^HE COURT: I said he had doninion and 


MR. .100ULESCU: fly feeling is that that 


was not nade clear to the jury, that it is possible 
that fir. Grant either could have had knowledge that 
there were drugs in the place or — 

THE COURT: I didn't say that. l said 

the key was dominion and control. I didn't leave the 
charge on merely having access. 

MR, VISCARROHDO: In addition, your Honor —- 

TIIE COURT: Wait, wait. 

I overrule your request. 

MR, MOGULESCU: The second thing is, vour 

Honor, in terns of the gun counts, counts 6 through 10, it 
would be ny position that an essential element along 
with the elements the court laid out that any possession. 









> 


1 

gt.a21 ;>Of/ 


2 

since possession is inherent in the control or use of 


3 

the quns I thinn you can't use a gun without posses— 

1 

Vi.-/ 

4 

sing it —— that any possession —— that the government 

• 

5 ! 

has to prove that any possession van unlawful possession 

j 

■ 

6 

under state law. 


7 

THE COURT: No. unlawful is for subdi¬ 


8 

vision 2, not subdivision 1. 


9 

HR. ilOGULEHCU: Ar.u. I would recuest, just to 


10 

supplement the charge, your Honor, that mere knowledge 


11 

of the existence of the commission of a crime or knowl¬ 


12 

edge of the existence — if the jury finds he had 


13 

knowledge of the existence of drugs, that that does not 


14 

necessarily mean that the government has satisfied 

' 

15 

its burden. 

► 

16 

THE COURT: I think I have covered that 


17 

sufficiently in the charge. 


18 

What did you want to say? 


19 

MR. VISCARRONDO: No exceptions. 

• 

20 

(In open court.) 


21 

TIIE COURT: Swear the marshals. 

r 

22 

(A marshal was duly sworn.) 

* 1 

23 

THE COURT: Mrs. Gleberman and Miss Glenn, 


24 

thank you for being with us, but you do not participate 

j - ' 

25 

in the deliberations of the jury. 

1 
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TI7E COURT: The notion i 


r /-Ip — '* r , 7 
— '- <= 'va • 


in a question for the 


jury. 


HP.. • 10CULLUCU: 




the saint* for count 2, which is c 

which j. 3 alleged to have bee 


“- £ —- s ci cccair.a. 


- — cne its. 


drawer in Room No. I, 


Onca again , I thin-: n=- -^h £t e.-ourc is 
consistent solely with possession for personal use. 

THE COURT: The sane ruling. 

™. H0GULE5CU: as to the nsut counts, 

3, 1. 3, thu cocaine charged in these counts, I neve 
for judgment of acquittal on the grounds that the govern¬ 
ment has not proved that the. defendant possessed the 
substances charged in that count. 

I would cite to the court the case of United 
States v. Bonham, 477 F. 2d 1137, the Third Circuit, • ' 


1973. 


In that case the defendant was tried with 


his half brother. The police had come into the 

defendant's hone pursuant to a search warrant and he 
shared the premises with his half brother end his mother 
and her daughter and the husband, the daughter's husband 
end the daughter's child, and in e bedroom, secreted 
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2 

in a bedroom shared by the defendant and his half 


3 

brother, tiia police found some heroin and ir was hidden. 


4 

The Court of Appeals in that case said that the 


5 

• 

evidence was insufficient: 


6 

"Here there was nothir.c excart the -oint 

l 

7 

occupancy of the room upon which ar. inference of 


8 

possession could be based. faerfindar could 


9 

only speculate whether both room occupants or a particu¬ 


10 

lar one of then, even knew of the cache, much less 


11 

exercised control over the hidden contraband." 


12 

I would indicate also, char a similar 


13 

holding has been found in United States v. Etenhenson, 


14 

reported at 474 F. 2d 1353, which is the Fifth Circuit, 


15 

in 1973. 


16 

► 

In that case there was a warrant obtained 


17 

to search ths defendant and his car. There was also 


18 

a separate warrant to search the premises of a bar. 


19 

The defendant arrived at the bar in his 


20 

automobile. He and the car were searched and there 


21 

was no contraband found. He was taken into the 


22 

bar and the agents searched the bar and in a locked 


23 




storage, room used by the bar they found 233 envelopes 


24 

of heroin. Seventeen of the envelopes had the de¬ 


25 

fendant's fingerprints on them. 
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‘I lie court found the mere presence in the 
area is not sufficient and that they did not have 
sufficient evidence, as I recall, in that case to 
convict. That was. a Fifth Circuit case. 

So as to ths other counts, all of the co¬ 
caine that was seized from rooms that the defendant was 
never found m, particularly in count 4, the bach room, a 
room where another individual had a hey to the room, 
another individual said it had been his room at some 
time., there is no evidence whatsoever to connect the 
defendant, outside of his admission that he was the 
manager of the club, to connect the defendant with the 
cocaine charged in counts 3, 4 and 5, and for that 
reason, ycur Honor, I would move for a judgment of 
acquittal on those counts. 


THE COURT: Hr. Viscarrondo? 

MR. VISCARROWDO: Yes, your Honor. 

The evidence against ths defendant on 
these three counts is simple and clear. 

He wasthe manager of this club, he told 
Agent Bellini that he had control of the whole area 
when he came in, and Agent Bellini asked him, "Are 
you the manager of this whole club?" 

’When Agent Bellini first saw him he was 


SOUTHERN DIMRIC1 COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY- 7RI-I0J0 






272 


gta 

walking from thehack arc.a of the club. 

The defendant's keys were the keys that 
unlocked rooms to I, II and III. In addition, this 
handyman or janitor who had a key to one of the locks 
to the back room by the kitchtn could not open the door 
any more. There was an additional lock on it. 

There is absolutely nc evidence in this 
case that anyone else had access nc -these rooms ether 
than the defendant, and whatever evidence there is the 
jury can clearly find that the defendant was the only 
person who had access to the rooms and control of the 
rooms. I think there is clearly sufficient evidence 
to show that the defendant had constructive possession 
of the cocaine in each of those rooms. 

THE COURT: I will deny the motion. 

I1R. MOGULESCU: Your Honor, as to 

counts 6 through 10, the superseding indictment, which 
is somewhat different than the — the most recent super¬ 
seding indictment is different. 

THE COURT: That is the only one we are 

dealing with. 

MR. MOGULESCU: Yes. In this indict¬ 

ment the defendant is charged with unlawfully, wilfully 
and knowingly did use the firearms hereafter set forth 
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in counts 6 through 10 to commit felonies for which he 
nay Lc prosecuted in a court of the United States, 

There is no evidence whatsoever as to 
use of those firearms. 

Congress, when it drafted 924(c), set out : 

two separate provisions in that Acr, (c)(1), which 
deals with the use of firearms, (c)(2), which deals 
v/ith carrying a firearm during the commission of a felony. 

It is my position, your Honor, that Congress, 
in setting out those two separate sections, indicated 
that it should have the meaning that it nomallv lias 
in the law and general usage and to use something as 
distinguished from carry or possess something during 
the commission of a crime. 

I would indicate, your Honor, in United States 
v. Ramirez, 482 F. 2d 807, Second Circuit, 1973, there 
is a paragraph, although the case goes off, the 
case itself was dealing with (c) (2), 924 (c) (2), the 
circuit v/as dealing with that, on page 814 there is the 

i 

following paragraph: 

"Thus, the legislative history plainly 
shows that carrying a firearm without using it during 
the commission of a federal felony violates Section 924(c)(2) 
only if possession of the firearm itself is unlawful. 
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The court obviously recognized the 
between carrying or possession and use. 

In this case Hr. Grant is charged with use 
of the firearm. That is the count that is set forth 

in tiic indictment, that is what t;:e covernnent chooses 
to charge him with. There is ns evidence whatsoever 
this record that Hr. Grant used anv of those fire¬ 
arms. 

THE COURT: Mr. Viscarrondo. 

MR. VISCARROHDO: Your Honor, as to the 

last six counts, I will admit that the law is quite 
ambiguous and scant on this statute. I have 
been able to find no case.- applying to (c) (1) and the 
legislative history isn't very helpful in this regard 
either. 

But what we suggest is that use should be 
given a common-sense, broad interpretation so that the 
statute can be applied consistently with the aims of 
Congress. 

« 

As Mr. Mogulescu has pointed out, 924(c) 
is divided into two sections, (1) and (2). (2) makes 

^ a cr tne to carry firearms during the commission of 
a felony. (1) makes it a crime to use a firearm 

t° commit a felony. 
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How, what v/c thin!; that (c) (1) was 
clearly aimed at was an individual who had a cun, 
who uses a qun in order to perpetrate a federal crime, 
and this does not mean nece.ssarii'- firing the cur., 
because if that were the case there would he no need 
for (c)(1) since such a situation would be covered by 
(c) (2). 


For example, a very corroor. example cf rhe 
type of crime that (c)(1) probably was directly aimed 
at was a man who walks into a bank, takes out a cun 
and says, "Give ns your money, this is a holduo," 
without firing the gun.” 

Clearly that comes within (c) (1) and that 

is use. 


In this case I think that there is enough 
evidence for the jurv to find on the basis of all the 
circumstances of this club, the doors, the cameras, the 
large amount of cocaine and cutting.material and 
narcotics-related paraphernalia, that this defendant 

i 

had these guns here in order to protect his stash, had 
these guns here because he knew he had something illicit 
and valuable, and that he needed these guns to pro¬ 
tect it, and therefore he used the guns within the meaning 
of the statute to commit the federal felony of possession 
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with intent to distribute. 


-MR. .'lOGULHSCU: Your Honor, if I nay just 

respond very briefly, I agree with !lr. Viscarrondo that 
if son-body goes into a ban): with a gun and says, "Gave 
ne all vour money," that that is precisely the use that 
Congress was dealing with in Section (1), use, that 
is the use of a weapon to commit a felony. 


As I indicated before, vnether these 


goons — 


and we can't speculate, I don't think it is permissible 
at this tone to speculate what the guns were there for — 
there is no evidence of use of the weapons. There 
were no armed guards marching back and forth with the 
weapons. All of th>‘* weapons were secreted in various 
desk drawers, under couches. There could have been 
possession whether or not there were the weapons 
there. The weapons didn't facilitate the possession, 
the weapons were not used for the possession, the pos¬ 
session is entirely separate. 

When Congress said "use," I agree with the 

« 

government that they meant use, and I don't think there 
is any other way to look at the statute, otherwise 
there sould be no reason for Section (2) of the statute. 

THb COURT: I started out in preparing 

for this trial and, frankly, agreed with your point 
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i€-w, , Ir. Mogulescu, Lut as I worked on your motion 
to sever the first counts from the second I w=»s led 
down another path and I can’t qct away from what seems 
to me the loqical conclusion of the cases I citeu denving 
your severance. 

In United States v. C ann on, which is a I.inth 
Circuit case, at 472 F. 2d 145, the court said it may 
reasonably be inferred that an armed possessor of drugs 
has something more in mind than mere personal use. 

That was said in relation to the admission 

of testimony on a charge of possession with intent to 

# 

distribute that the defendant had a gun. 

If it is admissible to show that a 
defendant had a gun to prove possession with intent to 
distribute, the only inference that ca-n be drawn is that 
the gun is being used to commit the felony, because if 
it is no relation to the felony it should be inad¬ 
missible. 

There is another case in the Second Circuit 
called U. S. v. Ravich, 421 F. 2d 119C, where they 
allowed the admission of six wtipons found on a defendant 
at the time of his arrest to prove that he was the person 
who held up a bank some time before when only three guns 
were in evidence. 
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If that, evidence can cone in to prove the 
identity of the person connittinc the bank robbery, 
why can't it cone in to prove that the gun was used in 
the commission of a crime? Otherwise it shouldn't 
cone in. 


MR, i lOGULEGCU : Your Honor, ny rssror.se 

would be that in construing a penal sanction, the courts 
have consistently lit Id that there should be a strict 
conduct, basically, of sanctions tut set out crimes. 

There are cases, the Ramirez case is one, 
that finds clearly -- just bear with me for a moment 
and I will give you another citation — it is clear 
that the courts have held that 924 sets out separate 
crimes. 


TI1E COURT: True. 

MR. MOG'uLESCU: My position is that in 

order to prove those separate crimes — it is not the 
same as the possession and whether or not the guns 
nay be adnissible to show possession with the intent 
to distribute — 

THE COURT: Let me ask you, if the court 

allows in the evidence of the gun in the possession of 
the defendant to prove possession with intent to 
distribute, what is the reason for it? 
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Thu reason can only Lc that that gun is 
necessary for the commission of the crime. 

MR. iIOGULESCU: I respectfully disagree 

with the court, because there are other substances 
that also come in. 

THE COURT: Let me read what the birth 

Circuit has said: 

"It may reasonably be ttferred that an armed 
possessor of drugs has something mere in mind than mere 
personal use. 

"It is the gun that proves possession with 
intent to distribute, and the reason it proves posses¬ 
sion with intent to distribute is because it is used 
to protect the possessor from being ripped off, it 
protects him in distributing his narcotics." 

Now, I admit that this case is not as 
strong as the thermometer case where the Second Circuit 
has said that the admission of the thermometers, albeit 
after the completion of the conspiracy, can show that 
you were dealing in something that was necessary to 
determine the narcotic that you were using; similar scales. 

MR. HOGULESCU: , But as I get back to my 

position. Judge, my position is that Congress, in using 
"use," had a particular thing in mind. 
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The use that you set out, the use to protect 
the drugs, is not, to r.iy mind, the .hind of use that 
was envisioned, and I think to a certain extent what 
the Second Circuit suggested in U. f. v. natirer was 
not the intent indicated by Concrete. Congress was 
arguing the use of a weapon going to to a bath or ar.v 
other of the series of federal crimes where a weapon 
could be used to commit a particular crime. 

You have to read, I think — although it 
is read in the “or," Section (1) and Section (2) to¬ 
gether, Section (2), which makes it a crine to carry 
a firearm unlawfully during the corr.ission of — 

THE COURT: I assume unlawfully it is 

not a licensed weapon. 

MR. MOGULESCU: But what I am saying 

is that Congress set that out as a different section 
of the crine than the use section, the carrying of a 
firearm unlawfully being different than the use of a 
firearm. 

In this situation, if anything, you have 
the carrying of a firearm and the possession of a 
firearm. 

THE COURT: I am afraid I am going to let 

it stand. I think it is close, but if by any chance 
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your client is convicted, you have a clear appellate 
nuestion and they are going to have to determine it. 

All I can do in draw conclusions from what they have 
done on allowing in gun testiinonv. 

:m. MOCULESCU: if i nay — I don't want 

to push the point too nuch — but in the situation in 
Ramirez, where the defendant was convicted with ethers 
in 3 conspiracy to possess and distribute narcotics, 
the defendant there at the time of his arrest, evi¬ 
dently, or during the course of some of the transactions 
that gave rise to the conspiracy charge was found to 
be in possession of a pistol and he was charged there 


under Section (2) 


But I think the facts are pretty 


much the sane. I mean, in terms of the kind of 


possession. 


He had a gun with him during the various 
discussions and things that went on in furtherance 
of the conpsiracy, much like the analogy of the situa¬ 
tion that you indicated where the Ninth Circuit said, 
well, the possession of the guns, they were there for 
something and they are certainly admissible on the ques¬ 
tion of intent to distribute, the possession of the guns, 


That may be. 


I am just trying to stress for the court 
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the distinction that I see in r.v nind between 
evidence that cones in that nay bear on the ciuestion 
of intent and evidence that is unlawful as such — 

THE COURT: If it bears on intent, it can ! 

only bear on intent because the cur. is going to be used 

| 

in the comission of the felonv, it is necessa—'*. 

j 

j'IR. MOGULESCU: Ther. I don't understand 

whv Ramirez — it is not the court's doing that he was 
charged_ under a particular section of the. lav; rather 
than another section of the law, but it just seens 
to me the reading that the court is qiving under the 
statute is setting up in fact a third category, not the 
(c) (1) or (c) (2) . 

THE COURT: As I said, if I am wrong, I 

thin); you have clearly nad- »_■ e position and the 
Court of Appeals can obviously disagree with me if we 
have a conviction in this case. 

The notion is denied. 

Do you have any proof you want to offer, 

Hr. Mogulescu? Are you resting now? 

MR. MOGULESCU: Your Honor, I am going 

to call one witness. 

THE COURT: All right. 

Bring the jury back. 
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